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U.S. Customs Service 


Treasury Decision 


(T.D. 89-59) 


SPECIAL BOND REQUIREMENT FOR SEMIAUTOMATIC RIFLE 
IMPORTATION 


The Customs Service has received instructions from the Assistant 
Secretary of the Treasury (Enforcement) that parties whose permits 
for the importation of certain semiautomatic rifles have been sus- 
pended until the Bureau of Alcohol, Tobacco, and Firearms (ATF) 
determines the admissibility of those semiautomatic rifles may ob- 
tain release of their merchandise upon the execution of a special 
bond. The amount of such bond shall be equal to the estimated du- 
ties on the firearms covered by the bond. If there are no estimated 
duties on the firearms, bond will be set in an amount equal to 5 per- 
cent of the value of the firearms. A condition of the bond shall be 
that the firearms remain in the custody of the person to whom the 
merchandise is conditionally released. 

Privately printed copies of the special bond are acceptable so long 
as the information contained therein is the same as set forth below. 
-. The text of the special bond follows: 


Dated: May 12, 1989. 
Harvey B. Fox, 
Director, 
Office of Regulations and Rulings. 


[See example of Restricted Semiautomatic Rifle Bond on following page.) 
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RESTRICTED SEMIAUTOMATIC RIFLE BOND 


(name of principal) 

and 

(name of surety) of 

are held and firmly bound unto the United 


States of America in the sum of dollars ($ ), for the 
payment of which we bind ourselves, our heirs, executors, administrators, successors, 
and assigns, jointly and severally, firmly by these presents. 


Witness our hands and seals this day of 
19 P 
Wuereas, the principal desires to take possession of certain semiautomatic 
rifles that were imported under Entry No. on 
(date) 

before the Bureau of Alcohol, Tobacco and Firearms, Department of the Treasury, 
determined their eligibility for admission into the commerce of the United States: 

Wuereas, the principal, notwithstanding the possession of a permit issued by the 
Bureau of Alcohol, Tobacco and Firearms, has been advised that the Bureau of Alco- 
hol, Tobacco and Firearms has informed the U.S. Customs Service that all permits is- 


sued for certain semiautomatic rifles have been suspended and those rifles might not 
be eligible for admission into the commerce of the United States. 


Now, THEREFORE, THE CONDITION OF THIS OBLIGATION IS SucH THAT— 

If the principal receives possession from the U.S. Customs Service of any semiau- 
tomatic rifle for which the Bureau of Alcohol, Tobacco and Firearms has suspended 
the permit the principal agrees to retain possession and custody of each rifle so re- 
leased until it receives written approval from the Customs Service for a further sale, 
transfer, or release of any such listed semiautomatic rifle. 

If the principal defaults on the condition of this obligation, the principal and sure- 
ty agree to pay the amount of this obligation as liquidated damages. 

Then this obligation to be void; otherwise to remain in full force and effect. 


SicNep, SEALED, AND DELIVERED IN THE PRESENCE OF— 


Name Address 
Name "Address ==—=Ss—=~*~*é imncipad’ (SEAL) 
Name Address 
Name Address 
Name Address =—s—(‘<ié‘éSSCSurety (SEAL) 


Name Address 


[Published in the Federal Register, May 22, 1989 (54 FR 22050)] 





U.S. Customs Service 


General Notice 


PERFORMANCE REVIEW BOARDS 
APPOINTMENT OF MEMBERS 


AGENCY: U. S. Customs Service, Department of Treasury. 
ACTION: General notice. 


SUMMARY: This notice announces the appointment of the mem- 
bers of the United States Customs Service Performance Review 
Boards (PRBs) in accordance with 5 U.S.C. 4313(c)\(4). The purpose 
of the PRBs is to review senior executives’ performance appraisals 
and make recommendations regarding performance appraisals and 
performance awards. 


EFFECTIVE DATE: May 15, 1989. 


FOR FURTHER INFORMATION CONTACT: Jerry L. Padalino, Di- 
rector, Office of Human Resources, U.S. Customs Service, Post Of- 
fice Box 636, Washington, D.C. 20044; (202) 634-5270. 


BACKGROUND 


There are two Performance Review Boards in the U.S. Customs 
Service. 


Performance Review Board 1 


The purpose of this Board is to review the performance appraisals 
of Senior Executives rated by the Commissioner and Deputy Com- 
missioner. The members are: 


Chester C. Bryant, Comptroller, Bureau of Alcohol, Tabacco and 
Firearms; 

Stephen E. Garman, Deputy Director, U. S. Secret Service; 

John W. Mangels, Director, Office of Operations, Department of 
Treasury; and 

R. Richard Newcomb, Director, Office of Foreign Assets Control, De- 
partment of Treasury. 
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Performance Review Board 2 


The purpose of this Board is to review the performance appraisals 
of all Senior Executives except those rated by the Commissioner or 
Deputy Commissioner. All are Assistant Commissioners, Regional 
Commissioners, or the equivalent, of the U.S. Customs Service. The 
members are: 


Assistant Commissioners: 


Samuel H. Banks, Office of Inspection and Control; 
D. Lynn Gordon, Office of Commercial Operations; 

William Green, Office of Internal Affairs; 

William P. Rosenblatt, Office of Enforcement; and 

James W. Shaver, Office of International Affairs. 


Comptroller: 
William F. Riley. 


Regional Commissioners: 


John R. Grimes, South Central Region; 
George Heavey, Southeast Region; 

Edward F. Kwas, New York Region; 

Richard G. McMullen, North Central Region; 
James C. Piatt, Southwest Region; 


Philip W. Spayd, Northeast Region; and 


Quintin L. Villanueva, Pacific 
Dated: May 12, 1989. 


gion. 


WILLIAM VON Raa, 
Commissioner of Customs. 


[Published in the Federal Register, May 24, 1989 (54 FR 22519)] 





U.S. Customs Service 
Proposed Rulemaking 


19 CFR Part 177 
FOREIGN TRADE ZONE STATUS OF UNUSED PARTS 


AGENCY: U.S. Customs Service, Department of the Treasury. 


ACTION: Proposed interpretative rule; solicitation of public 
comments. 


SUMMARY: Customs is reviewing its position regarding the status 
of any part of foreign origin erroneously included in the dutiable 
value of an article manufactured in a Foreign Trade Zone (FTZ), 
but actually not part of the FTZ-manufactured article in its condi- 
tion as released from the FTZ and entered. In a previous decision, 
Customs held, in order to accommodate FTZ users, that in these cir- 
cumstances the user could treat the excluded part as domestic mer- 
chandise not subject to further duty when it subsequently left the 
zone as part of another article manufactured in the zone. Customs 
further allowed a separate entry to be filed for the part used in 
place of the excluded part with duty at the same rate as that appli- 
cable to the larger manufactured article. This procedure relieves 
the FTZ user of the obligation of filing an amended entry for the 
manufactured article and obtaining a refund with respect to the er- 
roneously excluded part and returning the part for accounting pur- 
poses to its previous zone status (i.e., the status which requires duty 
to be paid on an article in its condition when it is entered). 

It is proposed to revoke this accommodation because it is no long- 
er consistent with specific provisions of the law and Customs Regu- 
lations as they now exist. Further, while it was believed that the po- 
sition under review would result in no loss of revenue, it is now be- 
lieved that there is, in fact, a potential for duty-rate avoidance. This 
document invites comments from interested parties for considera- 
tion before any final determination is made. 


DATE: Comments (preferably in triplicate) must be received on or 
before July 17, 1989. 
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ADDRESS: Comments should be submitted to and may be inspected 
at the Regulations and Disclosure Law Branch, U.S. Customs Ser- 
vice, Room 2324, 1301 Constitution Avenue, NW., Washington, D.C. 
20229. 


FOR FURTHER INFORMATION CONTACT: William G. Rosoff, 
Commercial Rulings Division (202-566-5856). 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 


The Customs position under review concerns a situation where a 
Foreign Trade Zone (FTZ) user erroneously reports a foreign-made 
part as included within the dutiable value of merchandise manufac- 
tured in the FTZ when it is released from the zone and entered for 
U.S. Customs purposes when, in fact, the part was not actually 
used. FTZ’s are isolated enclosed areas in or adjacent to a port of 
entry. Goods can be imported into the FTZ (non-privileged goods) 
without the payment of duty and used as parts of goods manufac- 
tured in the FTZ. The value of the part then is included in the duti- 
able value of the article manufactured in the zone when it is re- 
leased from the zone and a Customs entry is filed. 

In our decision of June 1, 1983, C.S.D. 83-96, 17 Cust. Bul. 932, we 
held that in the described situation it was not necessary for the FTZ 
user to file an amended entry for the manufactured article, obtain a 
refund of duty for the unused part and return the part to non-privi- 
leged zone status. We stated that the unused part would be regard- 
ed as having domestic status (i.e., status in which it did not have to 
be included in the dutiable value of the manufactured article in 
which it was finally used), and that a’separate entry could be filed 
for the part used in its place with the dutiable status of that part 
being regarded as the same as the entered manufactured article. 
This was an accommodation to zone users, particularly those with 
automated accounting systems which make amended entries and as- 
sociated reprogramming difficult. 

The legal basis for the ruling was that there was no perceived 
danger to the revenue and that Customs has been generally lenient 
with respect to non-adverse bookkeeping manipulations. However, 
the revenue could be affected if the unused part is never used as 
part of a larger article manufactured in the zone. In that situation, 
the usually higher rate of duty for non-privileged parts applicable 
when they are separately entered could be avoided. 

Further, the language of the relevant zone statute specifically re- 
quires that foreign goods are to be treated the same as goods im- 
ported directly into the customs territory of the United States from 
a foreign country when they are entered from an FTZ. Therefore, 
the statutory language would appear to prohibit the manipulation 
allowed under the ruling. There is no statutory basis for suggesting 
that foreign goods in a zone are entitled to more generous treat- 
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ment than goods arriving directly from a foreign country. Congress 
set a definite scheme for correcting errors on an entry. Under 19 
U.S.C. 1503 a means for correcting an error in value is provided. 
Under 19 U.S.C. 1584 an importer is required to inform the Cus- 
toms Service about incorrect entry documents. Finally, other meth- 
ods are provided, where applicable, in 19 U.S.C. 1501 and 1520(c) for 
correcting errors in the liquidation of an entry. The language of the 
Zones Act requires that those statutes be followed. 

The ruling states that the statutory procedure for amending an 
entry is too cumbersome. However, the procedure approved by the 
ruling involves changing the zone’s inventory records to account for 
the presence of the parts in the zone that should have been removed 
and then later withdrawing those parts under a second entry when 
they are actually used. That procedure is not noticeably less cum- 
bersome than following the procedure set by the statutes for cor- 
recting an entry. 

The ruling is further based on the assumption that the only incor- 
rect record is that of the first withdrawal. However, there would be 
an unexplained excess if the parts were not included in the with- 
drawn article or if the incoming receipts into the zone were incor- 
rect. The offset procedure approved by the ruling could hide these 
facts. Accordingly, Customs now proposes to revoke C.S.D. 83-96, 
supra. 

In order to assist us in our final determination on the issue, Cus- 
toms is requesting the views of the public on the proposed revoca- 
tion of the procedures approved by the ruling under review. If, after 
reviewing comments received in response to the notice, Customs de- 
cides to adopt the proposed change in position, an effective date for 
the change must be determined. To assist in determining that date, 
written comments are also invited regarding an appropriate effec- 
tive date and reasons for such date. 


CoMMENTS 


Before making any determination on this matter, Customs will 
consider any written comments timely submitted. Comments sub- 
mitted will be available for public inspection in accordance with the 
Freedom of Information Act (5 U.S.C. 552), § 1.4, Treasury Depart- 
ment Regulations (31 CFR 1.4), and § 103.11(b), Customs Regula- 
tions (19 CFR 103.11(b)), between 9:00 a.m. and 4:30 p.m. on regular 
business days, at the Regulations and Disclosure Law Branch, Room 
2324, U.S. Customs Service Headquarters, 1301 Constitution Ave- 
nue, NW., Washington, D.C. 20229. 
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DraFTING INFORMATION 


The principal author of this document was James C. Hill, Regula- 
tions and Disclosure Law Branch, U.S. Customs Service. However, 
personnel from other offices participated in its development. 

MicHacEL H. Lang, 
Acting Commissioner of Customs. 


Approved: April 17, 1989. 
JouHN P. Simpson, 
Acting Assistant Secretary of the Treasury. 


[Published in the Federal Register, May 17, 1989 (54 FR 21223)] 
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Decisions of the United States 
Court of International Trade 


(Slip Op. 89-56) 


BroTuHER INpustriEs, LTD. AND BROTHER INTERNATIONAL CorP., PLAINTIFFS UV. 
Unrtep STATES, DEFENDANT 
Court No. 88-11-00860 


SmitH-Corona Corp, PLAINTIFF v. UNITED STATES, DEFENDANT 
Court No. 88-11-00866 


NakasiMa ALL Co., LTD., PLAINTIFF v. UNITED STATES, DEFENDANT 
Court No. 88—11-00867 


SILVER SEIKO, LTD., PLAINTIFF v. UNITED STATES, DEFENDANT 


Court No. 88-11-00868 
AND 


CaNon INc. AND CANON U.S.A., INc., PLAINTIFFS v. UNITED STATES, 
DEFENDANT 


Court No. 88-11-00873 


MEMORANDUM AND ORDER 


[Defendant’s motions for leave to file the administrative record with the court on 
microfilm granted.] 


(Dated April 27, 1989) 


Tanaka Ritger & Middleton (H. William Tanaka, Patrick F. O’Leary and Alice L. 
Mattice) for the plaintiffs in Court No. 88-11-00860 and for intervenor-defendants 
Brother Industries, Ltd. and Brother International Corp. in Court No. 88—11-00866. 

Stewart and Stewart (Eugene L. Stewart, Terence P. Stewart and James R. Cannon, 
Jr.) for the plaintiff in Court No. 88-11-00866 and for intervenor-defendant Smith 
Corona Corporation in Court Nos. 88-11-00860, 88-11-00867, 88-11-00868 and 
88-11-00873. 

McDermott, Will & Emery (R. Sarah Compton and David J. Levine) for the plain- 
tiff in Court No. 88-11-00867 and for intervenor-defendant Nakajima All Co., Ltd. in 
Court No. 88-11-00866. 

Willkie Farr & Gallagher (Christopher A. Dunn and Zygmunt Jablonski) for the 
plaintiff in Court No. 88-11-00868 and for intervenor-defendant Silver Seiko, Ltd. in 
Court No. 88-11-00866. 
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Covington & Burling (Harvey M. Applebaum and David R. Grace) for the plaintiffs 
in Court No. 88-11-00873 and for intervenor-defendants Canon Inc. and Canon 
US.A., Inc. in Court No. 88-11-00866. 

John R. Bolton, Assistant Attorney General; David M. Cohen, Director, Commer- 
cial Litigation Branch, Civil Division, U.S. Department of Justice (Jane E. Meehan); 
and Office of the Chief Counsel for International Trade, U.S. Department of Com- 
merce (Pamela Green) for the defendant. 


AqulLino, Judge: The defendant has interposed motions in each of 
the above-encaptioned actions for leave to file on microfilm the re- 
cord of the proceedings before the International Trade Administra- 
tion, U.S. Department of Commerce which resulted in Portable Elec- 
tric Typewriters from Japan Final Results of Antidumping Duty Ad- 
ministrative Review, 53 Fed. Reg. 40,926 (Oct. 19, 1988). 

Though reflecting consent among the parties, the motions are 
necessary in the light of Interior Trade Inc. v. United States, 10 CIT 
472 (1986). In that action, a motion for leave to file microfilm was 
denied due to an inadequate showing of the desirability of present- 
ment of the record in that format.! In the above actions, the mo- 
tions “anticipate[ ] that at least 30 boxes of documents will be re- 
quired to be filed”: 


A microfilmed administrative record, as opposed to a record 
in hard copy, will ensure that the record is maintained in prop- 
er order and condition because the microfilm format eliminates 
the risk that documents or es of documents may become 
misplaced or lost either in duplicating, transporting or using 
the record * * *. [A] microfilmed administrative record would 
alleviate the burden placed upon all parties and the Clerk of 
the Court in transporting, maintaining, handling, and storing 
such a voluminous record as would be involved here. 


* * * [T]he Court has technical facilities which will allow per- 
sons to view a microfilm copy of the record and to print hard 
onary copies of all of the documents contained on the microfilm 
at the Court. 


Whatever the virtues of microfilming, in this court’s experience, 
one is not ease of judicial scrutiny of the result thereof, especially 
where, as here, the original record is “extraordinarily large” and 
“extraordinarily voluminous”, to quote defendant’s motions. Howev- 
er, they make an offer in an apparent attempt to forestall eyestrain 
as follows: 


If necessary, at the Court’s request, Commerce will submit in 
hard copy form any document referred to extensively as an ex- 
hibit to any motion or response to a motion which is filed with 
the Court in this Case.’ 


1The denial also resulted from a false premise of the motion that the time-consuming process of microfilming is 
automatic ground for extension of the deadlines mandated by Congress and the Rules of the Court of Internation- 
al Trade for filing administrative records. 


’ 2Defendant’s Consent Motion{s] for Leave to File the Administrative Record in Microfilm Form, pp. 2-3. 
37d. at 3. 
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This offer is accepted, and means that the motions can be, and 
they hereby are, granted, but the court is constrained to remind 
counsel of the existence of CIT Rule 71(b), which provides: 


Alternative Procedure in an Action Described in 28 U.S.C. 
§ 1581(c). As an alternative to the procedures prescribed in sub- 
eee (a) of this rule in an action descri in 28 U.S.C. 

c): 


(1) Within 10 days after the date of service of the complaint 
* * * the administering authority * * * may file with the clerk 
of the court a certified list of all items described in subdivisions 
(aX1) and (aX2) of this. rule, and forthwith serve a copy of the 
certified list upon the plaintiff; within 10 days after the date of 
service of the certified list, the plaintiff shall either stipulate 
with the agency that the filing of the certified list alone shall 
constitute the record or shall designate those items contained 
in the certified list which it wishes to be filed with the clerk of 
the court. If the parties stipulate that the certified list alone 
shall constitute the record, the plaintiff shall forthwith file a 
Copy. of the stipulation with the clerk of the court. If the plain- 
tiff designates those items contained in the certified list which 
it wishes to be filed with the clerk of the court, the plaintiff 
shall serve such designation upon the agency within 10 days af- 
ter the filing of the certified list; within 10 days after the date 
of service of plaintiff's designation, the agency shall file the des- 
ignated items, as well as any other items from the certified list 
which the agency deems relevant, with the clerk of the court. 

(2) The agency shall retain the remainder of the record. All 
parts of the record shall be a part of the record on review for 
all purposes. 

(3) Upon request to the agency by a party, or by the court, at 
any time, any part of the record retained by the agency shall be 
filed by the agency with the clerk of the court forthwith, not- 
withstanding any prior stipulation or designations under para- 
graph (1) of this subdivision (b). 


This rule should not be overlooked, especially not in actions of this 
magnitude represented here. 





14 CUSTOMS BULLETIN AND DECISIONS, VOL. 23, NO. 22, MAY 31, 1989 


(Slip Op. 89-57) 
Datow Inpustrigs, INc., PLAINTIFF v. UNITED STATES, DEFENDANT 
Court No. 85-12-01707 


OPINION AND ORDER 
[The defendant’s motion to dismiss is denied.] 
(Decided April 27, 1989) 


Soller, Singer & Horn (William C. Shayne) for plaintiff. 

John R. Bolton, Assistant Attorney General, Joseph I. Liebman, Attorney in 
Charge, Commercial Litigation Branch, Civil Division, U.S. Department of Justice 
(Saul Davis) for defendant. 


BACKGROUND 


Muscrave, Judge: In June, 1981 Dalow Industries imported into 
the U.S.A. gold jewelry from Italy and paid all duty assessed 
against the merchandise. Several weeks later, on finding that the 
jewelry was unsatisfactory to them, Dalow had the merchandise re- 
turned to Italy. Dalow then filed a Drawback claim, 
#31001-81-923171-4, pursuant to 19 U.S.C. § 1313(c). A Protest of 
the denial of the Drawback Claim was filed on January 24, 1984, 
pursuant to 19 U.S.C. § 1514, and denied on June 14, 1985. 

At about the same time and in an independent dispute, Dalow 
and a third party, Pier Air Incorporated, reached a Settlement 
Agreement.! As part of that settlement Pier Air paid Dalow a sum 
of money and in return Pier Air was granted the right by Dalow to 
act as counsel in the Drawback claim at issue in this action and also 
to receive any money recovered in this action. More specifically, on 
July 6, 1988 the Settlement Agreement was filed in this action, 
along with a “Notice of Substitution of Attorney Pursuant to 
Stipulation.” 

The Notice of Substitution provides in part: 


Please take notice that pursuant to the attached Stipulation in 
Settlement of a related action between Dalow Industries, plain- 
tiff in this action and Pier Air International, Ltd., its broker 
* * * have been substituted as attorneys of record for plaintiff 
in this action * * * Please take further notice that the under- 
signed hereby appears in this action as attorney for Dalow In- 
dustries, the plaintiff herein * * * (emphasis added). 


The Settlement Agreement which is the subject of a motion to 
dismiss by the government, states in part: 


5. Subject to the terms and conditions of this paragraph, Dalow 
Industries, Inc. hereby grants, conveys, and assigns unto Pier 
Air International, Ltd. any and all rights, if any, which it may 
have against any party with respect to Drawback Claim 
#1001-81-923171—-4 presently pending with the U.S. Customs 


\The agreement filed is titled “Stipulation”. However, for the sake of clarity it is referred to hereinafter as the 
“Settlement Agreement.” 
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Service, or to the extent realized; the proceeds thereof. Plaintiff 
hereby agrees to relinquish control over the prosecution of said 
Drawback Claim to counsel of defendant’s choice and defendant 
hereby agrees to indemnify and hold harmless plaintiff from 
any and all liabilities of every kind and nature arising from or 
in connection with the said Drawback Claim. Dalow Industries 
Inc. makes no representations or warranties of any nature 
whatsoever as to its right to a monetary recovery against the 
U.S. Customs Service in connection with Drawback Claim 
# 1001-81-923171—-4, or its right to assign said claim or the pro- 
ceeds, if any, thereof to a third party. Accordingly, Dalow In- 
dustries, Inc. shall have no liability of any kind or nature to 
Pier Air International, Ltd., including in the event that Pier 
Air International, Ltd. is unsuccessful in its attempts to recover 
same from the U.S. Customs Service or in the event that the as- 
signment thereof is unenforceable or ineffective. 


In its motion to dismiss the government argues that this Agree- 
ment is in violation of the “Assignment of Claims Act,” 31 U.S.C. 
§ 3727, which provides in part: 

(a) In this section, “assignment” means— 
(1) a transfer or assignment of any part of a claim against the 

United States Government or of an interest in the claim; or 

i? the authorization to receive payment for any part of the 
claim. 
(b) An assignment may be made only after a claim is allowed, 
the amount of the claim is decided, and a warrant for payment 
of the claim has been issued. 


The government argues that the conditions set forth in the Assign- 
ment of Claims Act have not been satisfied in the Settlement Agree- 
ment and moves the Court to dismiss this action for lack of jurisdic- 
tion, and/or failure to state a claim upon which relief can be grant- 
ed. Plaintiff Dalow contends that they remain the proper party in 
this action and that the settlement of an independent matter with 
Pier Air and the substitution of counsel does not affect this claim. 


Discussion 


I. The Court has justification over this matter. 


In this case, the government has moved to dismiss pursuant to 
US. of International Trade Rule 12 Part b, which provides in part: 


[T]he following defenses may at the option of the pleader be 
made by motion: (1) lack of jurisdiction over the subject mat- 
ter., * * * (5) failure to state a claim upon which relief can be 
granted * * * 


However, the Court has jurisdiction over this matter. 28 U.S.C. 
§ 2631 provides as follows: “‘a) A civil action contesting the denial of 
a protest * * * may be commenced in the Court of International 
Trade by the person who filed the protest * * *” Dalow was in fact 
the person who filed the drawback claim and timely protest and as 
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such is the proper party to file a claim with this Court. Any ques- 
tion as to the validity and nature of Pier Air’s role in this case does 
not affect the Court’s jurisdiction and therefore the defendant’s Mo- 
tion to Dismiss pursuant to C.I.T. Rule 12(b)(1) is denied. 


II. The Settlement Agreement filed is not in violation of the Assign- 
ment of Claims Act, 31 U.S.C. § 3727. 


a) The Settlement Agreement involved is in assignment, not an 
equitable lien. 


The government also moves to dismiss pursuant to C.1.T. Rule 
12(b)(5), for failure to state a claim upon which relief can be grant- 
ed. This raises a question of the nature of the rights granted to Pier 
Air by Dalow in the Settlement Agreement filed. The plaintiffs ar- 
gument on this issue is unclear. On the one hand Dalow indicates 
that this Agreement is not in violation of the Assignment of Claims 
Act because it does not contravene the policy objectives of the 
Act—thus presumably conceding that it is in fact an assignment. 
On the other hand Dalow argues that the Agreement is simply an 
equitable lien on the proceeds of this law suit and that Pier Air sim- 
ply has supplied Dalow with counsel to prosecute the case. 

The government argues that this is an assignment of all legal 
rights and remedies in the Drawback Claim. Therefore, defendant 
claims that neither Dalow nor Pier Air are properly before this 
Court—Dalow is not the proper party because they gave away all 
rights in the action when they filed the Settlement; Pier Air is not 
the proper party because they did not file the Protest in the case as 
required by 28 U.S.C. § 2631. 

The underlying question, the legal nature of the Settlement 
Agreement, turns on how ‘assignment’ is defined. It has been held 
that “an assignment must manifest an intention to assign and must 
describe the subject matter with sufficient particularity to render it 
capable of identification.” Nickell v. U.S. 355 F.2d 73 (10th Cir. 
1966). See also Miller v. Wells Fargo Bank International 540 F.2d 
548, 558 (2d Cir. 1976). The courts have further held that “the ques- 
tion of what rights and remedies pass with a given assignment de- 
pends upon the intent of the parties” (emphasis added). Pacific 
Coast Agricultural Export Association v. Sunkist Growers, Inc. 526 
F.2d 1196, 1208 (9th Cir. 1975), cert. denied 425 U.S. 959 (1976). 

The Settlement Agreement shows what Dalow and Pier Air in- 
tended to convey. The key words are: “Dalow * * * hereby grants, 
conveys, and assigns unto Pier Air * * * any and all rights, if any, 
which it may have against any party with respect to Drawback 
Claim #1001-81-923171-4 * * * or to the extent realized the pro- 
ceeds thereof. Plaintiff [Dalow] hereby agrees to relinquish control 
over the said Drawback Claim to counsel of defendant’s [Pier] 
choice.” Settlement Agreement, supra. The parties clearly intended 
to assign this legal claim to Pier Air, and that assignment is suffi- 
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ciently particular as to exactly what was assigned—all legal rights 
to proceed in this action or to receive all benefits deriving from it. 
Furthermore, the Settlement Agreement uses the term “assign- 
ment” in its text? thus evidencing an intention to assign the de- 
scribed rights. 

Dalow’s claim that this transaction “should be regarded as an en- 
forceable equitable lien” rather than as an assignment, is not per- 
suasive (Plaintiff's Brief In Opposition To Defendant’s Motion to 
Dismiss, p. 4). In Martin v. National Surety Co., 300 U.S. 588, 597 
(1937), cited by Dalow, the Supreme Court held that “an assignment 
ineffective at law may nonetheless amount to the creation of an eq- 
uitable lien when the subject matter of the assignment has been re- 
duced to possession and is in the hands of the assignor or of persons 
claiming under him, with notice.” That is not the case here. The un- 
derlying dispute that will result in the subject matter being reduced 
to a judgment is still unresolved. 


b) The Assignment of Claims Act does not prohibit the Assign- 
ment at issue here. 


Having found that the Settlement Agreement was in fact an as- 
signment by Dalow to Pier Air of all legal claims and proceeds re- 
lating to the Drawback Claim at issue here the next question is 
whether that assignment violated the Assignment of Claims Act, 31 
U.S.C. § 3727, or whether the Act applies at all in the instant case. 
In addressing the latter issue Dalow cites United States v. Shannon, 
342 U.S. 288 (1952) for the proposition that the conditions for which 
the Assignment of Claims Act were intended do not exist here. In 
its analysis, the Supreme Court established that the Act’s “primary 
purpose was undoubtedly to prevent persons of influence from buy- 
ing up claims against the United States * * *” and, that a second 
purpose was “to prevent possible multiple payment of claims, to 
make unnecessary the investigation of alleged assignments, and to 
enable the government to deal only with the original claimant” 
and, thirdly, “to save to the United States ‘defenses which it has to 
claims by an assignor by way of set off, counter-claim, etc., which 
might not be applicable to assignee.’ ” Id. at 291-2, (citing Grace v. 
United States, 76 F. Supp. 174, 175 (1948)). See also, New York 
Guardian Mortgage Corp. v. Cleland, 473 F. Supp. 422 (1979). 

None of the three purposes enumerated by the Supreme Court in 
Shannon, for the protection of the government exist here: 


1. There is no question that “persons of influence” have not 
purchased this claim nor is it even arguably improperly urged 
upon officers of the government. 

2. There does not appear to be a possibility of multiple pay- 
ment of claims as the original and proper claimant was and is 
still before the Court. 


2"(OQjr in the event that the assignment thereof is unenforceable * * *” (emphasis added). 
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3. Defendant is not deprived of “its defenses which it has to 
claims * * * by way of set off, counter-claim, etc. * * *” If the 
government has set offs against Dalow, they could be readily 
asserted as Dalow is the plaintiff in this case. 


The government suffers no harm by virtue of the assignment of a 
claim here, and as such, the policy and objectives enumerated by 
the Courts for application of the Act are not found here. The As- 
signment is not, therefore, prohibited by the Assignment of Claims 
Act. 

The government relies on Segal v. Rochelle, 382 U.S. 375 (1965) 
and Martin v. National Surety, 300 U.S. 588 (1936) in support of its 
position that the assignment is invalid only as between Pier Air and 
itself but remains valid as between Dalow and Pier Air. Both Mar- 
tin and Segal hold that the Assignment of Claims Act “ ‘must be in- 
terpreted in the light of its purpose to give protection to the govern- 
ment’ so that between the parties, effect might still be given to an 
assignment that failed to comply with the statute.” Segal, 382 U'S. 
at 384 (citing Martin). The Segal court reiterated that “after claims 
have been collected” the government would not be endangered by 
upholding the otherwise void assignment. Jd. at 384. 

The government’s reliance on Segal and Martin is misplaced. As 
has already been discussed, the assignment involved in this case is 
not contrary to the objectives of the Assignment of Claims Act, 
whereas Segal and Martin address the situation where the assign- 
ment has been found to be in possible violation of the purposes of 
the Act; but even so, both stand for the proposition of upholding the 
assignment where, as here, it does no harm to the government. 
Even assuming, arguendo, that the assignment were in conflict with 
the Act, Segal and Martin would still be inapplicable because those 
cases only control the situations in which the claim has been satis- 
fied and the government’s liability is at an end. That is not the case 
here. 

It is simply not the case, as the government asserts, that both 
Pier Air and Dalow are improperly before the Court. The effect of 
this would be, not only to deny Pier Air the ability to pursue the 
Drawback Claim, but additionally would result in Dalow being una- 
ble to pursue the claim. 

The government further asserts that Parksmith Corp, et al. v. 
United States, 77 Customs Court 102, C.D. 46197 (1976) controls and 
mandates dismissal. But Parksmith can be easily distinguished 
from the instant case. In Parksmith successors in interest who had 
had no connection with the importation were deemed to be not the 
real parties in interest and because of that fact the Court dismissed 
the action on the grounds that they lacked “direct connection to the 
Customs transaction at issue.” Jd. at 103. The Court, after setting 
out its grounds for dismissal went on to state “Were this not 
enough, an obstacle to the prosecution of these claims exists in the 
form of the Assignment of Claims Act,” but this must be regarded 
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as dicta, as the actual grounds for decision had already been set 
forth. Id. at 103. The dismissal was not based on the Assignment of 
Claims Act and the case is therefore not dispositive of the issue 
presently before the Court. 


III. This case is being prosecuted by the proper party. 

The government states several times in its arguments that this 
case is being prosecuted by Pier Air. However, the fact is that the 
suit has been brought in the name of the proper party—Dalow, a 
fact which is not contested by the defendant. To reiterate, Dalow as 
the importer of record, filed the protest in this action and is the 
party presently before the Court. Pier Air has not joined in the ac- 
tion as a party and any judgment in this case, along with the possi- 
bility of a money recovery, would belong to Dalow. As such, the fact 
that there has been a substitution of counsel in the case, and that 
the newly substituted counsel are also counsel for Pier is not rele- 
vant. The most important factor is that the proper party is before 
the Court. 


CONCLUSIONS 


Since the relief prayed for, and the facts of the case, do not fall 
within the enumerated scopes and objectives of the Assignment of 
Claims Act, and as the government will in no way be prejudiced by 
an adjudication of those facts, inasmuch as it has not lost its right 
to set offs or counter-claims and is not disadvantaged in its defense 
in any way which can be discerned by this Court, we hold that the 
right of plaintiff, Dalow, to its “day in court”, should not be, and 
will not be, denied because of the mere technicality of its allowing a 
third party to control the prosecution of the case. Dalow itself may 
or may not be disadvantaged by this arrangement but, the govern- 
ment is clearly not harmed thereby. Defendant’s motion to dismiss 
is hereby denied. 


(Slip Op. 89-58) 


INTREPID, PLAINTIFF v. MAMIE E. Po.tock, District Director or Customs, 
AND UNITED STATES, DEFENDANTS 


Court No. 88-04-00279 
[Plaintiffs motion for leave to amend the complaint denied; action dismissed.] 


(Decided May 2, 1989) 


Holland & Knight (David H. Baker) as newly substituted counsel and Peter S. Her- 
rick, counsel until April 21, 1989, for plaintiff. 

John R. Bolton, Assistant Attorney General; David M. Cohen, Director, Commer- 
cial Litigation Branch, Civil Division, U.S. Department of Justice (Velta A. Meln- 
brencis); of counsel: Tanya Potter, Attorney-Advisor, Office of Chief Counsel for Im- 
port Administration, U.S. Department of Commerce, for defendants. 





20 CUSTOMS BULLETIN AND DECISIONS, VOL. 23, NO. 22, MAY 31, 1989 


OPINION AND ORDER 


Tsouca.as, Judge: In this 28 U.S.C. § 1581(1) (1982) action, plain- 
tiff moves pursuant to Rule 15(a) of the Rules of the United States 
Court of International Trade for leave to amend its complaint. 
Plaintiff thereby seeks to contest the affirmative determination of 
the International Trade Administration of the Department of Com- 
merce (ITA) concerning the scope of an antidumping duty order. De- 
fendants contend the determination must be separately challenged 
in a suit pursuant to 28 U.S.C. § 1581(c) (1982). The Court concurs 
with defendants’ position and dismisses the action. 


BACKGROUND 


Plaintiff Intrepid imported three entries of certain welded steel 
pipes from Thailand in July of 1987, January of 1988, and February 
of 1988. The United States Customs Service (Customs) was directed 
by the ITA to collect cash deposits for estimated duties against 
these entries consistent with the ITA’s determinations in the Final 
Affirmative Countervailing Duty Determination and Countervailing . 
Duty Order; Certain Circular Welded Carbon Steel Pipes and Tubes 
from Thailand, 50 Fed. Reg. 32,751 (Aug. 14, 1985), and the An- 
tidumping Duty Order; Circular Welded Carbon Steel Pipes and 
Tubes From Thailand, 51 Fed. Reg. 8341 (Mar. 11, 1986). On Febru- 
ary 24, 1988, plaintiff made a request to the ITA for exclusion of its 
steel pipes from the scope of the antidumping duty order. 

While the ITA was considering this request, plaintiff commenced 
the present action on April 12, 1988, pursuant to 28 U.S.C. § 1581(i), 
to enjoin Customs from collecting cash deposits, as opposed to re- 
quiring a bond, for estimated antidumping or countervailing duties 
on plaintiff's entries of steel pipes. Plaintiff claimed that the out- 
standing countervailing and antidumping duty orders do not cover 
its imported steel pipes. On April 15, 1988, this Court denied the 
motion for injunctive relief because plaintiff failed to meet the req- 
uisite standard. The action became: moot, however, because defend- 
ants subsequently permitted plaintiff to post a bond in place of 
making cash deposits for estimated duties. 

On January 19, 1989, the ITA determined that plaintiff's mer- 
chandise are includable within the scope of the outstanding an- 
tidumping duty order. Plaintiff received a facsimile copy of the de- 
termination on January 23, 1989. Rather than contesting this deter- 
mination in a new action, plaintiff filed a motion on February 2, 
1989 for leave to amend its complaint in the mooted action. Plain- 
tiff also moved on February 23, 1989 for a preliminary injunction 
staying liquidation of the three entries of imported merchandise in 
question. A hearing was held on March 7, 1989, at the conclusion of 
which the Court denied injunctive relief and reserved decision on 
the remaining motion for leave to amend the complaint. 
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On March 14, 1989, plaintiff made an amended motion for leave 
to amend the complaint, ostensibly for the purpose of clarifying its 
allegations against the ITA’s affirmative scope decision. Plaintiff 
states, inter alia, that its claim is against the ITA, rather than Cus- 
toms, and since the cash deposits issue has become moot, Mamie E. 
Pollock, District Director of Customs, should be dismissed as a party 
to the amended complaint. 

On April 21, 1989, plaintiff notified the Court that David H. Bak- 
er of Holland & Knight substituted for Peter S. Herrick as attorney 
of record for plaintiff and made, through substituted counsel, a mo- 
tion for stay of proceedings. On May 1, 1989, plaintiff made a mo- 
tion for leave to file a second amended complaint. 


DISCUSSION 


28 U.S.C. § 1581(a){i) outlines the jurisdiction of the United 
States Court of International Trade. Subsections (a)}(h) endow the 
Court with exclusive jurisdiction over specific types of civil actions. 
Subsection (i) provides residual jurisdictional authority, but it “may 
not be invoked when jurisdiction under another subsection of § 1581 
is or could have been available, unless the remedy provided under 
that other subsection would be manifestly inadequate.” Miller & Co. 
v. United States, 824 F.2d 961, 963 (Fed. Cir. 1987), cert. denied, 108 
S. Ct. 773 (1988). 

19 U.S.C. § 1516a(a) (2) (1982 & Supp. V 1987) provides that the 
ITA’s scope determination is subject to judicial review in an action 
commenced pursuant to 28 U.S.C. § 1581(c) by filing a summons 
“(wlithin thirty days after * * * the date of mailing of” such deter- 
mination. 19 U.S.C. § 1516a(aX2A) (emphasis supplied). Plaintiff 
thus had the opportunity to attack the ITA’s scope determination 
pursuant to 28 U.S.C. § 1581(c), and receive full relief thereunder if 
the ITA had committed an error. In view of the specific statutory 
remedy available, the ITA’s determination cannot be challenged by 
amending the complaint in a moot 28 U.S.C § 1581(i) action. 

The ITA’s determination cannot be contested through the proce- 
dure plaintiff seeks for the further reason that the present action 
was commenced on April 12, 1988, over nine months before the ITA 
notified plaintiff of the ruling in question. As already stated, the 
statute stipulates that the action be instituted within thirty days af- 
ter the notification of the ITA’s scope decision. 

Even if the Court were disposed to grant plaintiff's motion for 
leave to amend the complaint, such motion would nonetheless war- 
rant denial because the statutory time period for contesting the 
ITA’s scope ruling had expired on February 23, 1989, thirty days af- 
ter plaintiff's receipt of a facsimile copy of the ITA’s determination 
on January 23, 1989. See 19 U.S.C. § 1516a(a)(2). In suits involving 
the United States, statutes of limitation must be strictly construed 
to favor the sovereign. See McMahon v. United States, 342 U.S. 25 
(1951); Georgetown Steel Corp. v. United States, 801 F.2d 1308 (Fed. 
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Cir. 1986). The Court thus cannot accept the argument that an ac- 
tion pursuant to 28 U.S.C. § 1581(c) was not commenced because 19 
U.S.C. § 1516a(aX2\AXii) states that notice of the scope determina- 
tion be mailed, as opposed to transmitted through other means. 

Plaintiff has not alleged any plausible justification for tolling the 
thirty-day statute of limitation contained in 19 U.S.C. 
§ 1516a(aX(2)A). Under the circumstances, plaintiff has only itself to 
blame for any harsh consequence arising from its choice not to fol- 
low the statutory scheme. 

In light of the above, plaintiff's motion for leave to amend the 
complaint, as well as amended motion for leave to amend the com- 
plaint and motion for leave to file a second amended complaint, are 
hereby denied in all respects, and the action is dismissed. 


(Slip Op. 89-59) 


ForMER EMPLOYEES OF Bass ENTERPRISES PRODUCTION Co., PLAINTIFFS U. 
Unirep' STATES, DEFENDANT 


Court No. 87-04-00584 


Plaintiffs’ motion to strike a brief filed after the time allowed in the scheduling 
order is granted because no intervening motion to extend time was made and no ex- 
planation for the late filing was tendered.’ Plaintiffs’ motion for costs is granted 
under 28 U.S.C. § 1920 (1982). 


[Motion to strike untimely brief granted; Motion for costs granted.] 
(Decided May 3, 1989) 


Charles E. Williams, pro se, for plaintiffs.,°»: 

John R. Bolton, Assistant Attorney General, David M. Cohen, Director, Commer- 
cial Litigation Branch, Civil Division, United States Department of Justice (Eliza- 
beth C. Seastrum); United States Department of Labor (Gary E. Bernstecker), for 
defendant. 


DiCario, Judge: In Former Employees of Bass Enter. Prod. Co. v. 
United States, 13 CIT ——, Slip Op. 89-9 (Jan. 24, 1989), the court 
ordered the United States Department of Labor (Labor) to submit a 
redetermination of eligibility for trade adjustment assistance bene- 
fits under 19 U.S.C. § 2272 (1982 & Supp. IV 1986), as amended by 
the Omnibus Trade and Competitiveness Act of 1988, Pub. L. No. 
100-418, § 1421(a), 102 Stat. 1107, 1242-44 (1988). The court allowed 
15 days for the plaintiffs to file any response to the redetermina- 
tion, and granted the defendant 10 days in which to respond to the 
plaintiffs’ comments. Plaintiffs move to strike defendant’s brief 
filed after this time, and ask the Court to award fees and expenses. 
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I. Motion to Strike Late Reply Brief 

Pursuant to Rule 6 of the Rules of this Court which allow 5 addi- 
tional days when service is made by mail, the defendant’s response 
to the plaintiffs’ comments after remand was due on April 5th. The 
defendant’s response was not filed until April 14, 1989. Plaintiffs 
accordingly move to strike the defendant’s brief as untimely. 

The defendants submitted their brief without any intervening 
motion to extend the time established in the briefing schedule pub- 
lished in 13 CIT at ——-, Slip Op. 89-9, at 17. The motion to strike 
the government’s brief is granted because it was filed out of time 
without explanation and because no intervening request to extend 
time was made. 


II. Motion for Fees and Expenses 

Plaintiffs request fees and expenses in an amount exceeding 
$3,000 and allege that Labor acted in “bad faith” throughout the 
proceedings. Plaintiffs state that 


Pro se plaintiff Charles E. Williams started this pursuit for jus- 
tice without any legal background or schooling whatsoever and 
had to learn how to do legal research and write briefs on his 
own. This, of course, was time consuming, as was the actual for- 
mulating of plaintiffs[’] arguments and writing of the various 


briefs and responses to both Labor and the Court. This time 
had to be taken away from the time this = se plaintiff had to 


spend in trying to find employment in chosen profession, 


that of a geophysicist. 


Plaintiffs’ Response to Defendant’s Redetermination, at 2-3. The 
plaintiffs are thus apparently requesting attorney’s fees for the pro 
se petitioner. Plaintiffs identify their expenses as “materials and 
supplies, postage fees, telephone expenses, typing and secretarial 
expense, and copying charges.” Plaintiffs’ Response to Defendant’s 
Redetermination, at 2. Plaintiffs did not specify whether their appli- 
cation was under 28 U.S.C. § 1920 (1982) or the Equal Access to Jus- 
tice Act (EAJA), 28 U.S.C. § 2412(d) (1982 & Supp. V 1987). 

Attorney’s fees are not available to pro se litigants. Naekel v. De- 
partment of Transportation, 845 F.2d 976, 980-81 (Fed. Cir. 1988). A 
party may be able to recover litigation expenses under the EAJA, 
but an applicant under the EAJA must (1) show that he or she was 
a prevailing party whose individual net worth did not exceed 
$2,000,000 at the time when the civil action was filed, and (2) allege 
that the position of the United States was not substantially justi- 
fied. 28 U.S.C. § 2412(d) (Supp. V 1987). 

In a telephone conference held May 3, 1989, it was pointed out 
that the applicant could incur substantial time and expense in fur- 
ther researching the law, preparing an EAJA application, and al- 
leging a lack of substantial justification on the part of the govern- 
ment. Since the pro se plaintiffs were not entitled to attorneys’ fees 
under the EAJA, and because the plaintiffs’ other expenses in- 





24 CUSTOMS BULLETIN AND DECISIONS, VOL. 23, NO. 22, MAY 31, 1989 


curred in litigation were minimal, the applicant elected during the 
telephone conference to move for costs under 28 U.S.C. § 1920 (1982) 
rather than for expenses under 28 U.S.C. § 2412(d) (Supp. V 1987). 

Although its discretionary power to award costs has been infre- 
quently exercised, the Court of International Trade may award 
costs under 28 U.S.C. § 1920 (1982). United States v. Goodman, 6 
CIT 132, 141, 572 F. Supp. 1284, 1290 (1983); 28 U.S.C. § 2412(a) 
(Supp. V 1987). As the court stated in Goodman: 


Under the Federal Rules of Civil Procedure, to which this 
Court’s rules closely adhere, costs are governed by rule 54(d). 
However, in all candor, it must be pointed out that our rule 54 
does not include a subdivision (d) covering costs as does the cor- 
responding Federal Rule. Nonetheless, the Court of Internation- 
al Trade has the discretion to award costs against this defen- 
dant under 28 U.S.C. §§ 1920 and 2412, and such power is yet 
another tangible manifestation of the expanding jurisdiction of 
the Court of International Trade under the Customs Court Act 
of 1980, P.L. 96-417. 


Goodman, 6 CIT at 141, 572 F. Supp.,at 1290. 

The Court finds that this action, having required a first remand 
to Labor, a denied motion to stay the remand proceeding, a denied 
motion for rehearing, and a second remand before the plaintiffs 


were ultimately certified for trade adjustment assistance benefits, is 
an especially appropriate action in which to award costs. 

Before costs are taxed, however, the claimant must file an item- 
ized bill of costs and submit an affidavit stating that each item “is 
correct and has been necessarily incurred * * *.” 28 U.S.C. §§ 1920, 
1924 (1982). The plaintiffs should file this affidavit with the Court 
together with any available receipts. 


CONCLUSION 


Plaintiffs’ motion to strike the “Defendant’s Response to Plain- 
tiffs’ Response to Defendant’s Redetermination” is granted because 
it was filed out of time without explanation and because no inter- 
vening request to extend time was made. Plaintiff's motion for costs 
under 28 U.S.C. § 1920 (1982) is granted and costs will be taxed af- 
ter plaintiffs submit to the Court their affidavit of itemized costs 
and after the defendant has had an opportunity to respond. 
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(Slip Op. 89-60) 
U.H.F.C. Co., PLAINTIFF v. UNrTED STATES, DEFENDANT 


Court No. 83-11-01598 
[Plaintiff's motions for rehearing and for oral argument denied.] 


(Decided May 4, 1989) 


OPINION AND ORDER 


Neville, Peterson & Williams (John M. Peterson), for the plaintiff. 

John R. Bolton, Assistant Attorney General; David M. Cohen, Director, Commer- 
cial Litigation Branch (Elizabeth C. Seastrum), Civil Division, United States Depart- 
ment of Justice, for the defendants. 

MuscraveE, Judge: U.H.F.C. Company, plaintiff, has filed a motion 
with the Court for rehearing of the Court’s opinion in Slip Op. 
89-19, U.H.F.C. Company v. United States. U.H.F.C. has also filed a 
motion for oral argument on its. motion for rehearing. Both 
U.H.F.C. motions are opposed by defendant, United States, which 
has filed motions to dismiss both the plaintiff's motions in connec- 
tion with plaintiff's request for rehearing. 

In the referenced Slip Op. 89-19 dated February 14, 1989 the 
Court sustained the Department of Commerce’s (“Commerce” or 
“ITA”) computation of antidumping duty margins. U.H.F.C., in its 
motion for rehearing, contends that the Court, by affirming the 
ITA’s findings and order, has usurped the authority of the ITA. The 
Court admires the novelty of this argument but it cannot accept the 
inverse logic contained therein. 

While the Court may, and in fact does, have considerable sympa- 
thy with the plaintiff who, as a United States company and import- 
er of foreign-made glue, appears likely to suffer serious financial 
damage as a result of the ITA’s order, and while the Court might, 
along with plaintiff, wish that the ITA had used different criteria 
and made other adjustments, this Court is not free to substitute its 
judgment for that of the ITA. Were it to do so it would indeed usurp 
the function of the Department of Commerce. 

At oral argument of the case, plaintiff asserted all of the facts re- 
lied upon in its motion for rehearing except its new allegation of ju- 
dicial error which it finds in the Court’s observation that the evi- 
dence of price contained in the administrative record was. not dis- 
positive of the issue of value. It is from this observation by the 
Court that plaintiff asserts the usurpation by the Court of the ITA’s 
prerogative. On the contrary, it is merely evidence, from the record 
of the case, that the ITA’s findings, while perhaps draconian, are in 
fact supported by substantial evidence and are in accordance with 
the law. 

U.H.F.C. argues that the Court is required to remand the case to 
the ITA. The Court can find no basis for such an order of remand 
and except for suggesting, or requiring that the ITA reach a differ- 
ent conclusion than the one at which it previously arrived, based 
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entirely upon the evidence that was previously before it, does not 
perceive how U.H.F.C. would be benefitted by such a remand. And 
the Court is not prepared to make findings in this proceeding and 
order the ITA to adopt them. 

The Court finds that there would be no useful purpose served by 
further argument on these points and finds further that except for 
the novel theory of usurpation alluded to above, which the Court re- 
jects, the motion for rehearing really simply requests a new trial. 
U.H.F.C’s motion for rehearing, and its motion for oral argument 
' on the motion for rehearing are both denied. 


(Slip Op. 89-61) 
ALLIED INTERNATIONAL, INC., PLAINTIFF v. UNITED STATES, DEFENDANT 
Court No. 83-07-01078 


MEMORANDUM AND ORDER 


[Plaintiff's motion for summary judgment and defendant’s cross-motion to dismiss 
denied.] 


(Dated May 5, 1989) 


Glad, White & Ferguson (Edward N. Glad) for the plaintiff. 

John R. Bolton, Assistant Attorney General; Joseph I. Liebman, Attorney in 
Charge, International Trade Field Office, Commercial Litigation Branch, U.S. De- 
partment of Justice (Susan Handler-Menahem) for the defendant. 


Aquino, Judge: The plaintiff has removed for summary judg- 
ment in this action, which contests U.S. Customs Service denial of a 
request for reliquidation pursuant to 19 U.S.C. § 1520(c\(1). In re- 
sponse, the defendant (1) denies several allegations of material facts 
set forth in plaintiff's supporting statement pursuant to CIT Rule 
56(i) and (2) has moved to dismiss the action for failure to state a 
claim upon which relief can be granted.! 


I 


The merchandise is hardboard from the Union of Soviet Socialist 
Republics which the complaint alleges: 


7. * * * was appraised on the basis of cost of production as de- 
fined in Section 402a(f) of the Tariff Act of 1930, as amended. 

8. * * * was appraised at the invoice unit of values plus the 
domestic insurance, inland freight, port expenses, agent’s com- 
mission and extra war risk insurance, pack 

9. * * * is on the final list published pursuant to Section 6(a) 
of Public Law 924 in T.D. 54521. 


lWhile the motion is drawn as if pursuant to CIT Rule 12(b\5), the defendant had earlier interposed an answer 
to the complaint. Hence, its motion is in the nature of a cross-motion for summary judgment, albeit one not in 
conformity with Rule 56(i) in regard to material facts as to which it is contended there exist genuine issue(s) to be 
tried. 
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The defendant admits paragraphs 7 and 9, but denies the aver- 
ments of paragraph 8. 

Within a year after the merchandise had been liquidated, plain- 
tiffs counsel requested reliquidation 


under the authority of Section 520(c\1) of the Tariff Act of 
1930, as amended, on the grounds that failure to exclude the in- 
voice charges for domestic insurance, inland freight, port ex- 
penses, agent’s commission, and extra war risk insurance from 
the appraised value was due to a clerical error, mistake of fact 
or other inadvertance [sic] not amounting to an error in the 
construction of law adverse to the importer * * * as established 
by the decision in Allied International, Inc. v. United States, 
Court No. 81-4—00360, decided in R81/383 (1981).? 


The request was denied, as was a subsequent protest thereof, ap- 
parently based on a view that construction of law was indeed in- 
volved rather than a condition covered by section 520(c\1), which 
provides that, notwithstanding nonfiling of a valid protest, 

the appropriate customs officer may, in accordance with regula- 
tions prescribed by the Secretary, reliquidate an entry to 
correct— 

(1) a clerical error, mistake of fact, or other inadvertence not 
amounting to an error in the construction of a law, adverse to 
the importer and manifest from the record or established by 
documentary evidence, in any entry, liquidation, or other cus- 
toms transaction, when the error, mistake, or inadvertence is 
brought to the attention of the appropriate customs officer 
within one year after the date of liquidation or exaction. 


This action ensued, with the defendant now arguing, among other 
things, that it is “attempting to contest the appraisement of the im- 
ported merchandise when [the] time to file such a claim pursuant to 
19 U.S.C. § 1514 had passed’ and that the “law is well settled that 
an attempt to contest the appraisement of merchandise is an error 
of law and is not cognizable under secion [sic] 520(c)(1).” Defendant’s 
Memorandum, p. 4. 


II 


That section is limited in its application, and may not be used as 
an alternative to 19 U.S.C. § 1514 to contest imposition of duties. 
See, e.g., NEC Electronics U.S.A. Inc. v. United States, 13 CIT ——, 
Slip Op. 89-33 (March 21, 1989). “Clerical error” is a “mistake 
made by a clerk or other subordinate, upon whom devolves no duty 
to exercise judgment, in writing or copying the figures or in exercis- 
ing his intention.” PPG Industries, Inc. v. United States, 7 CIT 118, 
124 (1984) (citations omitted). “Mistake of fact” exists when “a per- 
son understands the facts to be other than they are’ or “when 


2Letter from Edward N. Glad to the District Director of Customs, Boston, Massachusetts (July 12, 1982). 
3Defendant’s Memorandum, pp. 3-4. 
4Hambro Automative Corp. v. United States, 603 F.2d 850, 854 (CCPA 1979) (citing 58 C.J.S. Mistake, p. 832). 
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some fact which indeed exists, is unknown, or a fact which is 
thought to exist, in reality does not exist.” Concentric Pumps, Ltd. 
v. United States, 10 CIT 505, 508, 643 F. Supp. 623, 625 (1986) (cita- 
tions omitted). Inadvertence arises “variously as an oversight or in- 
voluntary accident, or the result of inattention or carelessness, and 
even as a type of mistake.” Hambro Automotive Corp. v. United 
States, 603 F.2d 850, 854 (CCPA 1979) (citations omitted). On the 
other hand, a “mistake of law” occurs when the facts are known, 
yet their legal consequence is unknown or perceived mistakenly. Jd. 
at 855. Section 520(c)(1) does not remedy such mistakes. 

Plaintiff's letter request, quoted at page 2 above, referred to Al- 
lied International, Inc. v. United States, which is listed at 2 CIT 401, 
R81/383 (1981), as summary judgment for the plaintiff on the basis 
of cost of production of hardboard. Despite that judgment’s having 
been entered on October 30, 1981, or some two and one-half months 
after the hardboard presently at issue was liquidated, the plaintiff 
argues that this subsequent, summary judgment discloses that 


prior to August, 1981, defendant had found as a fact that the 
hardboard in question had been sold to plaintiff at ex-factory 
prices and thus the inland charges were not part of the manu- 
facturer’s cost. Unfortunately, the District Director at the port 
of Boston was either mistaken about this fact or was unaware 
of its existence. 

Therefore, it is respectfully submitted that this mistake or in- 
advertence is correctable under 19 U.S.C., section 1520(c)\(1).5 


Whether or not the Customs officers at the port of entry were 
aware of the existence of the abstract R81/383, it carried no prece- 
dential value in view of the summary disposition without trial. See, 
e.g., V.G. Nahrgang Co. v. United States, 6 CIT 210, 213 (1983). 

The plaintiff relies on the import papers, in particular two com- 
mercial invoices purportedly showing the merchandise’s ex factory 
price as distinct from the inland charges, ocean freight and insur- 
ance. The defendant, on the other side, states that “[t]here is abso- 
lutely no evidence to indicate that the appraising officer accepted 
the amounts stated for the disputed charges.” Defendant’s Memo- 
randum, p. 9. 

The court cannot resolve the issue of fact thus raised, based on 
the papers at hand. Obviously, that issue is central to decision of 
the issue of whether the act(s) of Customs complained of were with- 
in the purview of 19 U.S.C. § 1520(c)(1). Since “disputes over facts 
that might affect the outcome of the suit under the governing law 
will properly preclude the entry of summary judgement’, plain- 
tiffs present motion therefore must be denied. 


5Plaintiff's Response to Defendant’s Cross-Motion to Dismiss, p. 2. 
8Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 248 (1986). 
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Ii 


In response to defendant’s cross-motion, the plaintiff relies on 
Lester Engineering Co. v. United States, 3 CIT 236 (1982), where the 
court denied a motion to dismiss for lack of jurisdiction in a matter 
involving allegedly erroneous constructed values. In regard to sec- 
tion 520(c\(1), the court concluded that 


[a]ppraisement on the basis of constructed value involves a 
complex compilation and analysis of many facts covering vari- 
ous costs, expenses and profits, and such factual determinations 
certainly are susceptible to clerical errors, mistakes or other in- 
advertences not amounting to an error in the construction of 
the law. Id. at 240. 


The same can be said of appraisement on the basis of cost of pro- 
duction, which is “designed to approximate as closely as is feasible 
the actual cost of producing the merchandise if it were manufac- 
tured as expeditiously as could be done in a normal manner for de- 
livery on the date of export.” Charles Stockheimer v. United States, 
44 CCPA 92, 96 (1957). As pointed out in Lester the Customs Ser- 
vice, when appraising merchandise under section 402a(f), was not 
only construing the law, it was also dealing with information which 
is susceptible to clerical errors, mistakes or other inadvertences not 
amounting to errors in construction of the law. 

Since a clerical error, mistake or other inadvertence may, in fact, 
have occurred herein, the court cannot now grant defendant’s cross- 
motion. 

When the necessary denial of both plaintiff's motion for summary 
judgment and defendant’s cross-motion, the parties are directed to 
confer and to propose within 30 days hereof, a date for trial of this 
action. 
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